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Summary of the main points 
(200 words maximum): 

Europe’s human rights system depends very much on the 
effective implementation of the Convention’s standards by the 
Contracting Parties. Therefore, it is the duty of the Governments 
to effectively prevent human rights violations and quickly and 
effectively execute and implement all the Court’s judgments. 
That will lead to fewer well-founded applications to the Court.  
The Council of Europe plays a crucial role assisting and 
encouraging national implementation of the Convention and the 
Court’s judgements. 

We are against restricting the role of the Court to a 
‘Constitutional Court’. The right of individual application to the 
Court is a cornerstone of the system for effective protection of 
human rights. 

The Court should give precedence to the rights of humans (such 
as social rights) over those of corporations. Collective rights 
should be included in ‘human rights’. The Court has recognised 
the right to collective bargaining and to strike. This development 
should continue and be reinforced. The Courts interpretation 
should more consistently refer to international (labour) 
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standards. 

The Court´s need for more resources and additional judges 
should be seriously considered. The Court must also be able to 
dispose of inadmissible applications as efficiently as possible with 
the least impact on its resources. 

  



 

Check the box(es) of the 
topic(s) that correspond 
most closely to the 
content of your 
contribution: 

Future challenges to the Convention system X 

Subsidiarity  

Implementation of the Convention at national level X 

Execution of Court judgments X 

Council of Europe technical support and assistance to States X 

Mechanisms required at the European level to ensure 
effective protection of individual rights and authoritative 
interpretation of the Convention 

 

Margin of appreciation  

Interaction between the Court and national judicial systems  

Role of the Court in interpreting the Convention X 

Right of individual application to the Court/ right to a judicial 
decision X 

Admissibility criteria  

Clearly inadmissible applications X 

Repetitive applications  

Alternative dispute resolution  

Restoring the position of the victim of a violation (including 
the award of just satisfaction (compensation) by the Court)  

Rules of Court  

Internal organisation of the Court (including the case-
management system) X 

Status and judicial composition of the Court X 

Supervision of the execution of Court judgments: role of the 
Committee of Ministers  

Supervision of the execution of Court judgments: powers and 
procedure  

Other issues/ none of the above  
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24.1.2014 

Participation in the public consultation on the longer-term future of 
Europe’s human rights system 

 

I. Specific interest for participating in the consultation 

A. Description of LO 
The Swedish Trade Union Confederation, LO, comprises 14 affiliates which organise workers 
within both the private and the public sectors.  

These 14 affiliates have 1.5 million members. About 50 percent of them are women. 

An important task for LO is to protect the trade union movement's interests in relation to 
Parliament, the authorities and other organisations. LO is therefore a body to which proposed 
legislative measures affecting society as a whole are referred for consideration. 

The LO is affiliated to the European Trade Union Confederation (ETUC) and the 
International Trade Union Confederation (ITUC). 

B. Interest of LO 
In line with its aims to promote equality for all LO is actively engaged in activities protecting 
and promoting social rights, not only in Sweden but also in Europe and globally.  

The LO works for increased security in the labour market based on a developed social 
contract and collective agreements and on the individual's need for security and mobility 
without reducing the security of employment. 

For the purpose of the following observations it should be noted that they are formulated in a 
general way i.e. comprising all human rights. But they are in particular relevant for human 
social rights. 

II. General observations 

A. The effectiveness of the present Convention system 
The progress of the Convention for the Protection of Human Rights and Fundamental 
Freedoms (the Convention) system in general and of the European Court of Human Rights 
(ECHR or the Court) in particular is to be welcomed. The Convention has shown its 
effectiveness in the protection of human rights. In its jurisprudence the Court has increasingly 
extended its protection to social rights. Amongst the most important of these is the freedom of 
association. Indeed, the Grand Chamber’s Demir and Baykara judgment (12 November 2008 
-34503/97) clearly illustrates the impact of the ECHR in respect of fundamental social rights 
in labour relations. 
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Europe’s human rights system depends very much on the effective implementation of the 
Convention’s standards by the Contracting Parties. Therefore, it is the duty of the 
Governments to effectively prevent human rights violations. However, it is to be noted that 
many Governments continue to violate or to permit the violation of human rights (sometimes 
even grossly). The Council of Europe plays a crucial role assisting and encouraging national 
implementation of the Convention.  

It must not be overlooked that this is a main reason for the huge burden of cases which the 
Court faces; it is this which is the core of all the problems with which the Court is faced at the 
moment. The most effective single measure to ease the burden on the Court is therefore the 
prevention of human rights violations at all relevant domestic levels. By the same token and 
just as urgently, Governments must implement effectively the Court’s judgments (see below).  

B. The arguments against the present Convention system 
More and more it is to be observed that the Court, its workload and its jurisprudence are 
criticised. One main solution advanced by the critics to ‘improve’ matters is to restrict the role 
of the Court to a so-called ‘Constitutional Court’. This ‘solution’ is not only inconsistent in 
itself but it would also change the very nature of human rights protection in Europe. As to the 
inconsistency of the argument, it should be noted that there are ‘Constitutional Court’ systems 
which (based on the experiences of lack of individual access to Constitutional Court during, 
for example, Nazi times) do admit individual applications. This is in order to ensure that 
human rights apply to all aspects of life. Without individual access to human rights, it is (and 
was under the Nazi regime) possible thus for States to take an anti-human rights direction. 
And it was indeed this very idea which led the Contracting Parties after World War II to 
create this international Court of Human Rights.  

It is to be acknowledged that the Court has fulfilled this role during the more than 50 years of 
its existence. To change this system by extinguishing the right of individual application would 
reduce enormously the level of human rights protection in Europe. It would therefore appear 
that all those who strive for this new approach have just this ultimate aim or suffer from heavy 
memory loss when it comes to the history of Europe 

The argument that the workload of the Court can only be managed if this fundamental change 
were made is not convincing at all and should not be considered. There are sufficient means to 
cope with these challenges (see below). 

III. Specific observations 
As suggested in the consultation document launched by the Council of Europe and on the 
basis of the general considerations described above the following points are made. 

A. Future challenges to the Convention and the Court 
The people of Europe are more aware of their rights and dare to a greater extent to assert their 
rights, which is a profoundly good thing. It is also likely that there will be an increasing 
awareness among individuals of the importance of the rule of law. Furthermore there can be 
no doubt that the Court will be faced with more and more cases dealing with the violation of 
social rights. This is not only because of the economic and financial crisis in Europe but also 
because human rights are indivisible, comprising both civil and political rights and also social 
rights. On the other hand, it is hoped that the Court will not be overloaded by applications 
from companies/employers who will base their cases mainly on alleged violations of property 
rights (Article 1 of Protocol No. 1).  
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We strongly believe that the Court should give precedence to the rights of humans over those 
of corporations. 

B. The role of the Court in helping to protect and interpret individual 
rights 
We would first of all point out that State Parties in the Brighton declaration reaffirmed their 
attachment to the right of individual application to the Court as a cornerstone of the system 
for protecting the rights and freedoms set forth in the Convention.  

The precondition for the Court to fulfil this role is the effective guarantee of sufficient 
resources. In dealing with this issue the independence of the Court must be fully respected 
and ensured. Therefore it is stressed that its role has to be maintained and should even be 
strengthened in several respects. In particular, the Court should further develop the 
indivisibility of human rights by giving higher priority to social and economic rights and 
ensuring harmony with other social and economic rights treaties, in particular, the (Revised) 
European Social Charter. 

1. Collective rights should be included in the concept 

The Convention contains elements which go beyond the normal (individual) approach for 
human rights. Indeed, provisions like the freedom of association (Article 11 ECHR) have a 
very important collective dimension. The Court has recognised this in its increasing 
jurisprudence on the right to collective bargaining and the right to strike. This role should be 
therefore continued and reinforced.  

2. Protection should also include promotion and fulfilment 

The concept of protection of human rights should include a wider perspective. Although the 
jurisprudence of the Court interprets the Convention as a ‘living instrument’ and stresses that 
rights should not be theoretical but effective under ‘real life’ circumstances, the jurisprudence 
of the Court should go even further in insisting on the effective enjoyment of human rights in 
general and social rights in particular. 

3. Interpretation should more consistently refer to international (labour) 
standards 

In its reasoning of the Demir and Baykara judgment the Court referred to the necessity of 
taking into account international standards as well as the relevant jurisprudence of the 
competent organs. This important feature of the Convention’s interpretation has to be 
defended against arguments raised by in particular Governments. Human Rights treaties 
should be read so as to be in harmony with each other in the areas which they mutually cover. 

4. Technical points  

Article 35(2)(b) of the Convention should be modified, or at least the Rules of the ECHR 
should be construed, so as to prevent applications being rendered inadmissible on the ground 
that the “matter… has already been submitted to another procedure of international 
investigation or settlement.” This exclusion should only apply where the ‘matter’ has been 
submitted by the Applicant to an international judicial procedure before a qualified judge or 
judges which requires the Applicant to be given notice and a proper opportunity to respond to 
any submissions and evidence from the other party and which issues legally binding decisions 
which are, in practice observed by the other party and which include a declaration of rights 
and remedies capable of compensating any breach of them. For the avoidance of doubt this 
would exclude from the scope of Article 35(2)(b) of the Convention the fact that an Applicant 
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had raised the matter before the ILO supervisory bodies or the European Social Rights 
Committee. 

C. Possible reforms to help cut the backlog of cases at the Court 
From the outset, it should be acknowledged that the Court has put enormous efforts in coping 
with the aim of drastic reduction of the number of pending cases. From the end of 2011 with 
about 160,000 applications pending to 2013 (30 September) the number of outstanding 
applications has been reduced to about 110,000. This is an enormous step forward.  

An important reason for this progress is surely related to the introduction of the system of a 
single judge deciding on admissibility. This new system should however not result in a 
situation in which the pressure on the Court to reduce the backlog would lead to neglecting 
important cases which require an in-depth examination. 

As to the measures which are aimed at cutting the backlog, it should be recalled that it is the 
mostly the States’ responsibility to prevent human rights violations and if they manage, it 
would lead to less work for the Court. Besides this important general measure more resources 
(in financial and Registry staff terms) and additional judges should be considered. The Court 
must also be able to dispose of inadmissible applications as efficiently as possible with the 
least impact on its resources.   

D. The procedure for implementing court judgments and the role of 
national authorities 
The Convention devolves the role of supervising the implementation of the Court’s judgments 
to the Committee of Ministers. It has to be admitted that no other institution or organ of the 
Council of Europe would have more powers to effectively supervise the implementation. 

1. Measures by the Member States directly concerned: Effective execution 

Two dimensions should be highlighted. The first concerns the resources of the respective 
department. Further staff is necessary to enable the Committee of Ministers to adequately 
consider the cases under its supervision. At the same time, the working methods should be 
improved in order to increase pressure on the Governments concerned – all of which in a 
harmonious way - recognise and accept that it is their duty to implement effectively the 
Court’s judgments. Moreover, the Committee of Ministers should make use of the powers 
with which it has been provided under Protocol No. 14, namely to fine states for their failure 
to implement judgments (to be paid to the Human Rights Trust Fund).  

The second dimension concerns the Contracting Parties. The number of pilot judgments 
clearly indicates that the Governments concerned were not willing to solve even a systemic 
problem. 

2. Measures by the Member States indirectly concerned: Effective implementation 
The Convention does not foresee any direct consequences of the judgments of the Court on 
Contracting Parties who were not parties in the proceedings. At a first glance, this might 
appear consistent with different legal principles. However, this is one of the main reasons why 
there is an influx of applications. If the Governments which are not directly concerned 
monitored and then quickly and effectively implemented all the Court’s judgments which are 
relevant to similar situations in their own countries, then the number of (future) applications 
would decrease. Therefore, this is one important element in assisting the Court to cope with 
its workload.  
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E. Payment of compensation to applicants 
From the outset, the present practice of allowing for the refusal of compensation if it is 
considered that the declaration of a violation is in itself sufficient for the applicant should be 
abandoned. Although there might be (extreme) cases in which financial compensation might 
not be necessary, in such cases the amount could be reduced to a nominal level. For all the 
other cases it should be the rule that in case of a violation the applicant is compensated 
financially. 

F. Further measures 

1. Increasing role of civil society 

As human rights defender organisations the respective NGOs in general and trade unions in 
particular have an increasing interest in the proceedings before the Court. But their role 
should also be acknowledged at national level in the Contracting States. 

IV. Conclusions 
These observations are founded on a belief that the Convention system is, in principle, 
working well and effectively. But in several respects it could be improved. In any event, the 
system must be defended against arguments which aim at or have the effect of weakening the 
role of the Court in ensuring, across Europe, effective protection of human rights, and, in 
particular, the social rights of human beings. 

 


